TarpsiHa Jlemuna,
3 Kypc

OO0 oTnesleHNM ceMeHHOTr0 MPaBa OT IPaKAAHCKOr0 Mpasa

Jlo HacTosfIero BpEeMEHW B HAyKe HE CIOXHWIOCH €IUHOrO B3rJsAla IO
BOIIPOCY O TOM, SIBJISIETCSI JIU CEMEWHOE MPAaBO COCTABHOW YACTHIO TPaXKJAHCKOTO
MpaBa WK e MPEJCTaBIIET COO0N CAMOCTOSTENbHYIO OTPACIb MIPaBa.

B cBoé Bpems Onumnuan ConomonoBud Modde Bricka3biBai TOUKY 3pEHUS
0 TOM, UYTO CEMEUHOE IPABO SBJISETCA COCTABHOM YAaCThIO IPAXKIAHCKOI0, IPYroro
MHeHUs npuepxkuBaics [ puropuit Mapkosuu CBepIsIOB, paCCMAaTPUBAsI CEMEWHOE
IPAaBO KaK CaMOCTOATEIBHYIO OTPAcCib IPaBa, a HE 4acTh I'PAXKAAHCKOTO MPaBa.

[lepBoro B3risiga NpUACPKUBAJICS U3BECTHBIA PYCCKUM IUBUIUCT ['aOpusib
O®enukcosud lllepmenesnd. B HacTos1ee BpeMs 3Ty MO3ULUIO OTCTauBaeT Mapus
BagumoBHa AHTOKOJIBCKAs: «CeMeMHOE 3aKOHONATENbCTBO HE  COACPKHUT
Ka4€CTBEHHBIX MAaTEPUAIIBHBIX KPUTEPUEB, MO3BOJISIONINX OTTPAHUYNUTH CEMEUHBIE
OTHOWIIEHUSI OT OTHOUIEHWM, PETyJIUPYEMBIX IPYTUMHU OTPACIsMHU MpaBa, METOJ
CEMEMHOro mpaBa MOXKET OBITh OXapaKTepU30BaH B 1I€JIOM KaK JUCIIO3UTUBHBINA U
cuTyaluoHHbIH. OCOOEHHOCTBIO ATOTO METOJA SIBJISIETCS, OJTHAKO, COXpaHEHUE
3HAYUTEJIBHOTO MMIEPATUBHOIO Hadana. AHallu3 OCHOBHBIX 3JIEMEHTOB METOJA
CEMENHO-ITPABOBOTO PETryJIUPOBAHUSA, KAaK M AaHAJA3 PETYJIHPYEMBbIX MNPaBOM
OTHOUIEHUM, MPUBOAUT HAC K MBICIA O TOM, YTO HHM MNEPBBIMA, HU IOCICIHUE HE
oOnagaT cneuu@uKor, JOCTATOYHOW [Jisi MPU3HAHUS CEMEHHOro Mpasa
CaMOCTOATENbHOM  oTpaciipto. CemeilHOoe TIpaBO  MOXKET, CJEI0BaTEIbHO,
paccMaTpuUBaThCS KaK MOJ0TPACIb TPaXKIaHCKOTO MpaBa, 0€3yCI0BHO, 001a1atonas
3HAYUTEHLHON BHYTPUOTPACIEBOM cielu(DUKOM.»

Bropas no3unus Obuia copMmupoBaHa €lie B JOPEBOJTIOIMOHHBIN MEpHOT
M3BECTHBIM PYCCKUM HUBUIUCTOM JIMutpuem MBanoBuuem Meriepom:

«A €eCTb M MECTO YUYPEXKICHHUSIM CEMEHWCTBEHHOTO COK03a B IPaXKIaHCKOM
MpaBe, €CJIM XapaKTepu3oBaTh €ro Haykod o0 HMYIIECTBEHHBIX IIpaBax?
ChopaBemyinBO, YTO M B OTHOLICHUSIX CEMEWCTBEHHBIX €CTh HWMYIIECTBEHHAs
CTOPOHA; HO MO CYIIECTBY CBOEMY YUPEKICHUS CEMEHMCTBEHHOI'O COKO3a Yy XKIbI
chepe rpaxaanckoro npasa. Eciau xapaktepuctuueckas yepTa BCeX YUPEKICHUI
CEMEMCTBEHHOr0 COI03a uyxkaa cdepe TpakIaHCKOro IpaBa, TO IO CTPOrou
MOCIIEIOBATENBPHOCTH JIOJDKHO CKa3aTh, YTO YUYPEKICHUSM 3TUM U HE MECTO B
CHUCTEME TPaKJaHCKOro mpasa. K HeMy OTHOCUTCS UMb UMYIIECTBEHHAS! CTOPOHA
CEMEUCTBEHHBIX OTHOIIEHUM; IPYTHE K€ CTOPOHBI JOJKHBI OBITh paccMaTpUBAEMBbl
TOJIBKO [0 Mepe HAJOOHOCTH, JIJIsl ypa3yMEHUsI UMYIIIECTBEHHOU CTOPOHBL.»



B coBeTckoe BpeMsi MU Ha HACTOAIIUA MOMEHT OOJBIIMHCTBO YUEHBIX
MPUJICP)KUBAIOTCS MMEHHO JAaHHOTO B3MIsAa. CBS3aHO 3TO C  BBISIBIICHUEM
crienupuKY mpeaMeTa U METoia TPaBOBOrO PETYIUPOBAHUS CEMEUHBIX OTHOIIICHUH,
MO3BOJISIFOIIEN YTBEPXKAATh O HAJWYWHM TAKOW CAMOCTOSTEIIBHOM OTpaciu Kak
CEMEWHOE TMPaBO.

MOXHO OpPOBOAUTH MHOXKECTBO TNapajyieled | JelIaTh BBIBOJIBI O
3aBUCUMOCTH CEMEWHOTO IpaBa OT TPaXKJaHCKOrO, HO IMPH 3TOM BCE — TaKH
HEOOXOJIMMO YYHUTHIBATh IJIABHOE — HA3HAYCHHE MPABOBBIX HOPM, UX Ieib. s
JTOCTHKEHUS KOTOPOU TOCYIapCTBO PETYJIUPYET TE€ WIM UHBIE OTHOLICHHUS.

Hopmbl rpaxkpaHCKoro mpaBa TMpu3BaHbl OOECHEUYUTh MHTEPECHl, KaK
¢dbuznyecknx, Tak W puAMdYecKux Jul. OHU PETyIUPYIOT CYryoo JeIoBbIe
oTHoleHus. Jlaxke eciu rpakIaHuH PYKOBOJCTBYETCS JIMUHBIMU COOOPAXKEHUSIMHU.
AOCONIOTHO HHBIE IEJNH MPECIeNyIOT HOPMBI CEMEHHOTo IMpaBa, TaK Kak HX
ompenensaeT Cyryoo JU4YHOEe MNOOYXKIEHUsI Ja)ke TOrjaa, Korja pedb UAET 00
MMYIIECTBEHHOM CTOPOHE CEMEWHBIX OTHOIICHWW, HECOBEPIIEHCTBO IMPaBOBOIO
PETYJIMPOBAaHUS HE MOXKET HE OTPA3UTHCS HA KU3HU CEMbH, KMBYIIEHU MO CBOUM
COOCTBEHHBIM BHYTPEHHUM 3aKOHaM, mpuberas K MOMOIIN CEMEHO — MPaBOBBIX
HOPM JIMIIIb TOTJ[a, KOT/Ia B ’TOM BO3HHUKAET HEOOXOIUMOCTb.

Takum 00pa3om, Ha3HAYEHUE HOPM CEMEITHOTO MpaBa — OKa3aHUE MOMOIIH B
peuieHnd MnpodJieM H  BOMPOCOB, MPEUMYLIECTBEHHO JIMYHOTO —XapakTepa,
BO3HUKAIOIIMX B CEMbE WJIM Ha cTaauu e€ oOpa3oBaHus. Takxe HeNIb3s
UTHOPHUPOBATh HPABCTBEHHBIM XapakTep OYKBAJIbHO KaXKJAOW HOPMBI CEMEHHOTO
MpaBa, BO3BOJSAIIECH MX B PAHr 3aKOHA. TeM caMblM HOPMBI CEMEMHOIO MpaBa
MpPEBpAIAIOTCS B JEUCTBEHHBIM CMOCOO BIMSHUSA HA TOBEJACHUE YYACTHUKOB
CEMEWHBIX OTHOIICHUM, OTYEro CeMbsl CTAaHOBUTCS Oojee mnpouHoi. Ecmu
OCBOOOJIUTH HOPMBI CEMEMHOTO MpaBa OT TPeOOBAHUII HOPM MOpaju, 3aMEHUB UX
TOJBKO JIMIIb JEJOBBIMU MPAaBUJIAMH, OTIWYAKOIIAMHU ACHUCTBUA W MOCTYNKH
YYaCTHUKOB TPaXJaHCKUX MPABOOTHOIIECHUHN, CEMEHHOE MPaBO MepecTaHeT ObITh
TAKOBBIM.

CBsi3b CEeMEMHOro U TpaxIaHCKOTO TpaBa OOBACHIETCA CXOMXKECTbIO
pPETyJIMPOBAaHUSl CEMENHO-IIPABOBBIX OTHOIIEHUM, CBA3aHHBIX B OCHOBHOM C
MMYILIECTBEHHBIM CTaTyCOM CYIIPYTOB.

OnHako naHHas CBSA3b HE JOCTATOYHO IPOYHAs, TAK KAK OCHOBAHUEM
BO3HUKHOBEHHUSI TPAXIAAHCKUX M CEMEUHBIX IIpaB SBJISIOTCA PA3JIWYHbIC
opunnueckue ¢aktel. FOpunuueckue ¢GakTbl, B pe3ysibTaTe KOTOPHIX BO3HUKAIOT
JIMYHbIC HEUMYILECTBCHHBIE CEMENHBIC MPABA, HE TOXKIECTBEHHBI IOPUINYECKUM
(dakTaM TpaxIaHcKkoro mpaBa. Hu goroBop, HM cJieKa HE MOTYT CIYXHUTh
OCHOBAHUSIMU BO3HHKHOBEHHUSI JUYHBIX HEHMYIIECTBEHHBIX IPAaB B CEMEUHOM



npase. B ceMeitHOM mpaBe, HalpuMmep, MpaBa HECOBEPIICHHOJIETHUX BO3HUKAIOT U
3alIMIIAI0TCA HE3ABUCUMO OT 3aKJIFOUEHUS TOTOBOPA, CIIEIIKU.

Opunnueckumu pakTamu B ceMEHHOM MpaBe SIBISIOTCS COOBITUS: POXKICHUE
pebenka, cMmepth cynpyra. CyObeKTamMu JIMYHBIX HEUMYILECTBEHHBIX IpPaB B
CEMEWHOM IMpaBe SBJISIIOTCS UCKIIOUUTENbHO OJIU3KHE JIOAU WU T€ CYOBEKTHI,
KOTOPBIE€ YUYACTBYIOT B CEMEHHBIX TPABOOTHOIICHUSX. TOJIBKO K CyObEKTaM JIMYHBIX
HEUMYIIIECTBEHHBIX CEMEWHBIX MpaB MOTYT OBbITh MPEIbABICHBI TpeOOBaHUS
OTHOCUTEIIBHO II0Ja, BO3pacTa, MECTa NPOXXUBAHUSA, CEMEWHOTO MOJIOKECHUS,
oOnagaTensiMi JIMYHBIX HEUMYIIECTBEHHBIX IPaB MOTYT OBITh TaKXKe JIHIIA,
cnennabHO ykazaHHble B CK P® B kauecTBE y4aCTHUKOB CEMEWHBIX OTHOIICHUM.

OO6nagatensiMi JTUYHBIX HEUMYIIECTBEHHBIX MpaB B TPaXJIAHCKOM IpaBe
MOTYT OBbITh JIOObIE (PU3WYECKUE U IOpUJIMYECKHUE JHUIA, a B CEMEHHOM IpaBe -
CyOBEKThI, KOTOphIE YKa3aHbl B kKauecTBe TakoBbIX B CK PO.

CemeliHOE TPaBO KaK CAaMOCTOSITENIbHAs OTPACIb POCCHUMCKOrO IpaBa
BBIJICIIIOCH TOcie peoyrounu 1917. B 310 BpeMst B cTpaHE NPOUCXOIHIIH
OOJIbIIIME COIMANIBHO-MIOJIUTUYECKUE TEPEMEHBbl, W HOBasl BJIACTh KOPEHHBIM
00pa3oM MeHsiIa CI0XKHUBIIEECS YCTPOUCTBO KU3HU. CaMbIM OTJIUYUTEIBHBIM CTAJIO
TO, UTO TOCYJIaPCTBO OTACIMIUCH OT LIEPKBHU, ITO B OOJBIION CTENEHU KOCHYJIOCH U
CEMEMHOro mpapa, TaKk KaK Teneph Opak CTaj perucTpUpoOBaThLCA HE B LIEPKBU, a B
roCcyJIapCTBEHHBIX opraHax. Takxke >KEHIIUHBI ObLIN HAJEJICHbl PABHBIMU MpPaBaMu
C My>KUMHAMU, OHU UMEIH MPaBo M0JIaBaTh HA Pa3BOJl U JaKe ObITh pa3BeCHHBIMU
0e3 mpucyTcTBusl cymnpyra. JleTu, pokJaeHHble BHE Opaka, ObUIM MPUPABHEHBI K
«3aKOHHBIM» [I€TSIM, TO €CTh y EHIIMH MNOSBWIOCh IPaBO B CYyJE J10Ka3aTh
OTIIOBCTBO CBOETO peOCHKA. DTU MOJUTUYECKUE U COIMAIbHBIE MEPEMEHBI CTaIN
OCHOBAHUEM [UJI BBIICIICHUS CEMEWHOrO NpaBa KaK CaMOCTOATEIBLHOW OTpaciu
rpaBa.

Bckope mocne ee cBepiienus OkTsOpbckoit peBosonuu Bceepoccuiickum
HeHTpanbHbIM HUcnoNHUTENbHBIM KomuTeToM (BIIUK) u CoBetrom Hapoansix
Komuccapor (CHK) Obutm TpUHATHI  JEKPETHI, ITOCBSIIEHHBIE CEMEHHBIM
MPaBOOTHOIIEHUSM.

[TepBoiii nexpet oT 18 nexadbpst 1917 r. Hazeisancs - "O rpaxknanckoM Opaxe,
JETSX U O BEACHUU KHUT aKTOB I'pakJIaHCKoro coctosiuus'. Bropou aekper - "O
pactopxeHuu Opaka" - Obu1 mpuHAT 19 nexadbps 1917 r. 22 oktsa0psa 1918 r. Obin
MPUHAT NEPBBIA KOJAEKC, PETYIUPYIOLINN CEMEWHBIE OTHOLIEHUS, - KOJIEKC 3aKOHOB
00 aKTax rpa)xJaHCKOTO COCTOSIHUS, OpauHOM, CEMEHHOM U ONEKYHCKOM IIpaBe.

He Bce crpansl, Bxoausmue B coctaB CCCP, npunepxuBaiuch TOUYKU 3PEHUS
OTHOCHUTEIIBHO CAaMOCTOSATEIbHOCTH ceMeNHOro npasa. Hanpumep, B ['py3un, nociue
pacnaga CCCP, ceMmelHOE MpaBO CHOBA CTaj0 YacThIO TpaXAaHCKoOro. Takxke
3aKOHOJIATENBCTBO O CEMEMHOM MPAaB€ BXOJUT B COCTaB ['pakIaHCKOro KOJEKca



I'py3un (msatas kaura). ['pysunckuit nusmwinct Cepro [[xopOenanze mucan, 4To
«OTJIETTHHO CYIIECTBOBABIINN OpayHO-CEMEMHBIN KOJEeKC ObLI XapaKTepeH TOJIBKO
JUISL TIpaBa COLMAIMCTUYECKUX CTpaH». COBETCKME YYEHBIE K€, B YaCTHOCTH
npocdeccop B. bporiko, cuuTanu, 4To «OTAEICHHE CEMEWHOro MpaBa, BO3MOXKHO,
TOJIBKO TOCJIE YHUUYTOXKEHHS KalIMTAJIUCTHYECKOTO CTpos». B nepuon conuanu3ma
MPUHATHE OTIEIBLHOIO KOJIEKCA OMPAaBABIBAIM TEM, YTO OCOOEHHO JOJXKHO OBITh
YPErYJIMPOBAHO HE TOJBKO MMYIIECTBEHHBIC, HO U JIMYHbIE HEUMYIIECCTBECHHBIE,
CEMEWHO-HACJICACTBEHHBIE OTHOILICHUS JIMI. BrocimencTBuu, Koraa CEMEHHBIN
KOJIeKC chopMHpOBAJICS KaK OTIAEIbHBIN aKT, MOSBWIOCH MHEHHE, YTO 3TO JIENIO HE
TOJBKO  3aKOHOAATEIbHOW TEXHWKH, a XapakTepHas [ COUUAIN3Ma
3akoHOMepHOCTh. Mcxonst u3z atoro, Cepro J>xopOeHaa3e, KOTOPhIil ObLT aBTOPOM
OPUTMHAJIBHOTO YYEOHUKA MO COBETCKOMY CeMEHHOMY MpaBy B ['py3uu, mepBbIM
OTKa3zajicsi OT CO3/IaHMsl CEMEUHOro kojaekca. Takum oOpa3om, MOXKHO cienaTh
BBIBO/I, YTO, HECMOTpPSI Ha TO, YTO CEMEWHOE MpaBO 00JIalaeT CBOUM OCOOEHHBIM
MPEIMETOM U METOJO0M, KaK CaMOCTOSITeNIbHAsl OTpaciib IpaBa OHO BBIJIEIHWIOCH
Oyarogapsi MPOMCXOAMBIIUM B CTPAaHE COLMAIBHO-TIOIUTUYECKUM IMEepeMEHaM U
BMENIATEILCTBY TOCYIaPCTBA B C(hepy CEMEUHBIX OTHOIICHUIA.




