Kongepenuus «65-a MEHCPELUOHANLHAA CNYIEHUECKAA HAYUYHAA KOHPEPEHUUA:
Pezuonanrvras naowadxa "Bepradckuti - Adviees"»

Ceknusi «CeKIyst HCTOPUHU MOCYIaPCTBa U 1IpaBa, COIMOJIOTUU IIPaBay
Kaposiunna — naMaTHUK npaBa cpelHeBeKoBoii I'epMmanun

ITaxmennan Apuna JlesorosHra
E-mail: arina.shakhmelyang @gmazil. com

«Kapomunay, nmn «¥Ycras Kapia IVy, npencrasiser coboit BaxKHBIH JIOKYMEHT, KOTOPBIi
CTaJI OCHOBO#l YroJIOBHOTO TpaBa B cpefHeBekoBoil ['epmanuum. [Ipwaarerit 8 1532 romy, sTtoT
KOJIEKC OTparkaeT He TOJIbKO IOPUIMYeCKre HOPMBI CBOEIO BpPeMEHU, HO W COIMAJIbHBIE, MOJIU-
TUYeCKne U KyJabTypHble peasuu. OCHOBHOI mpo0JieMoii, paccMaTpuBaeMoil B JJAHHON CTaTbe,
aBjdercd Biaugnue «Kapoamnbly Ha pa3BUTHE TTPABOBOI cucTeMbl l'epmanuu u ee posib B Gpop-
MUPOBAHUM IIPEJICTABJICHUI O IPABOCYJINK U YTOJIOBHOM Iiporiecce B EBporre.

[esb maHHOrO MCCIENOBaHUS 3aKIIOYAETCs B OOINEM aHaau3e cojeprkaHus «KapoamHbly,
BBISIBJIEHNN €€ KJIIOYEBBIX IOJIOYKEHUI M OIleHKe ee BJUSAHUS Ha IOCTIEyIolee pa3BUTHE YTO-
Jjoaoro npasa B ['epmanuu. Kpome Toro, BaykHO paccMoTpeTh, Kak «Kaposmnas orpasmiia
U3MEHEHUsT B ODIIECTBE M IIPABOCO3HAHUKM TOTO BPEMEHM, a TaKKe ee 3HadeHue s JajbHeli-
IIUX ITPABOBBLIX peopM.

«Kaponunay ObL1a puHsaTa B Iepuoj1, Korjaa EBporra rnepekuBajia 3HAUIUTETbHbIE COIUATb-
Hble U IOJIUTHYECKUE u3MeHeHus. Jmoxa Peneccanca m Pedopmaruu criocobcTBoBajia pocTy
MHTEpeca K IpaBaM 4YeJIOBEKAa U I'YMAaHU3MYy, U4TO OTPA3WJIOCh M B IPABOBBLIX cucremax | 1, c.
88]. Ho npunarus «Kapommusr» yrososroe npao B l'epmaninn 661710 bparMeHTHPOBAHHBIM 1
3a9aCTyI0 OCHOBAHHBIM Ha MECTHBIX OOblYadgX, UYTO CO3/1aBaJjo MPOOJIEMBI ¢ IIPaBOIPUMEHEHU-
eM W CIpaBeJIMBOCThIO. B 3TOoM KoHTekcTe «KaposimHay crajia MONBITKON yHUDUIIUPOBATH U
CHUCTEMATU3UPOBATH YIOJIOBHOE 3aKOHO/IATEHCTBO.

YKazaHne Ha UM UMIEPATOpa B CAMOM TEKCTe YJIOXKEHW:, HexapaKTepHOe I JIPYTHUX
UCTOYHUKOB T'€PMAHCKOIO MIPaBa TOH 3M0XU, MOIICPKUBAIO 3HAUMMOCTh KaponHbl Kak o0Ie-
UMIIEPCKOTO 3aKOHA, a TaKyKe SBUJIOCH CJIEJICTBUEM CTAHOBJIEHHS abcosoTu3Ma B [epmanun,
BO3POCIIIEl B 3TOT MEPHUOJ POJU uMIepaTopckoro jgoma [abcbypros. B XVI B. Ceamennas
pUMCKasi UMITepUs MPeJICTaBIsAIa cO00i caMoe KPYITHOe TOCYJIapCTBEHHOEe 00pA30BaHIE B MUDE:
Hapsty ¢ lepmanueit, Ascrpueit, Yexueit, Hunepranmgamu u Tuposiem, B ee cocTaB BXOJIM/IA €ITIE
u Vcnanus ¢ ee MHOroUmcaeHHbIME KojtoHusiMu. [Ipu mvmeparope Kapse V (1519-1556), BbI-
JIAIOIIEeMCs IpaBuUTesie cBoeit smoxu, CBsIeHHAas PUMCKas UMIIEPUsT [IEPEKUBAJIA CBOI PaCIBET
[ 2, c.122].

«Kaponunay cocrout u3 218 crareil, KOTOpble OXBATBHIBAIOT IMIUPOKHUIl CIIEKTD YT'OJIOBHBIX
npecTyneHnii u HakazaHuii. OJHIM U3 KJIIOYEBBIX ACIIEKTOB JOKYMEHTa sBJISETCs BBeJIEHUE
MPUHITATIA TTPE3YMIIUA HEBUHOBHOCTH, KOTOPBII CTaJI BayKHBIM ITIAroM K I'YMaHU3aIllUd YTOJIOB-
HOT'O IIPOTIECCa. DTOT MPUHIUI MOAPA3YMEBAET, 9TO OOBUHSIEMBIH CUUTACTCH HEBUHOBHBIM IO
TeX I0P, IMOKa ero BUHa He OyjIeT JoKa3aHa.

Kpowme Toro, «Kaponnnas onpe/iesisieT BUIbI IPECTYIJIEHNI I COOTBETCTBYIOITNE HAKA3aHNUS,
BKJIIOYasl CMEPTHYIO Ka3Hb, TIOPDEMHOE 3aK/0vueHne u mrpadbl. BaxKHbIM MOMEHTOM sABJISETCH
TO, 9TO KOJIEKC OT'PAHUYMBAET IMPUMEHEHHE IBITOK, XOTS OHU BCE €Ié MOIJIM MCIOJIb30BaThCS
JIJIS TIOJTy9IeHUs NIPU3HAHUI. DTO OTparkaeT MPOTUBOPEUUBOCTD IOJIXOI0B K MPABOCY/IUIO TOTO
Bpemenn | 3, ¢.55]. [pyroit suadmmoii geproit «Kaposuubly siBiasiercs eé BHUMaHUE K IIPO-
neccyaabHbIM acriekTaM. Kojeke ycranaB/ImBaeT mpaBujia BeJeHus Cy/IeOHbIX Pa3OUpaTeIbCTB,
BKJIIOYas MpaBa OOBHHAEMBIX U MOPSIOK JOMPOCA CBUJETECH. DTO cTajgo OCHOBOI s Hosee
CIPaBEJJIMBOrO CyJIEOHOIO MPOIECCa M 3AIIUTHI IPAB I'PaKIaH.

YroJsioBHO-CcyIebHOE yiaoxKeHne Kapita V c/102)KHO Ha3BaTh 3aKOHOM B COBPEMEHHOM CMBICJIE
9T0T0 cjioBa. OHO HOCHJIO XapakTep CyAeOHUKA, MOCKOJbKY COIEP:KaJIO OOJIBIIOEe KOJIMIeCTBO
Pa3/IMIHbIX [IPUMEPOB, MOICHEHUN W HACTABJIECHUN JJId CyJei, cy/leOHbIX 3acejiaTesieil u cy-
JIeOHBIX YMHOBHUKOB, KOTOPBIE JIOJIZKHBI OBLIM OCYIIECTBJISATH MPABOCY/ME «B COOTBETCTBUU C
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OOIMM IPABOM, CIIPABEJIMBOCTHIO M JIOCTONOXBaIbHBIMU OObluasmuy. Muorue crarbu Kapo-
JIMHBI HAYMHAIOTCS CO CJIOBA «UTaK», YTO JIOJIZKHO OBLTIO TIOTYEPKHYTH 0000IAIONTNI XapaKTep,
UTOrOBOE 3HAYCHME NpUHATHA KaposuHbl B mporiecce pedpopMUpOBaHns yTrOJIOBHOIO IIpaBa U
nporecca B lepmannu [1, ¢.61]. B 1o ke BpeMmst oTcyTCTBUE Y€TKUX ONPEIeIeHni 1 abCTPaK THBIX
HMOHSATUM, Ka3yUCTUIHOCTHOOIBIIMHCTBA MaTepraIbHO- IIPABOBLIX HOPpM Kapo/imHbl co3/1aBaJin
BO3MO2KHOCTb JIJTl ITUPOKOT'O IPUMEHEHU ST TPUHIIAIIA AHAJIOTHH B YTOJI0BHOM Tipase. Tekcr «Ka-
POJIMHBI» HAIUCAH Ha JIATUHCKOM $I3bIKE U COJIEPXKHUT MHOYKECTBO IOPUIMYECKIX TEPMUHOB TOT'O
BPEMEHU, YTO JIC/IAeT €ro TPYIHBIM JIJId TOHUMAaHUs COBPEMEHHBIME IOPUCTAMU O€3 CIIeIraILHOM
MIOJITOTOBKH.

«Kaponunay okazaJjia 3Ha9UTe/IbHOE BAWAHUE Ha PA3BUTHE YIOJOBHOIO 3aKOHOIATE/HCTBA
B 'epmanuu u jpyrux crpanax Esporbl. OHa crajsa OCHOBO st IOCJEIYIONINUX TPABOBBIX
pedopM u KoJieKcoB, Takux Kak [Ipycckuii yromoBublit Kojgeke 1851 roja u japyrue opuantde-
CKH€ CUCTEMbI, CTPEMUBIINECA K I'yMaHU3AIMUN YIIPOIIEHUIO TTpaBonpuMenennsd. Takxke, «Ka-
pOJIMHa» CIOCOOCTBOBAJIA (POPMUPOBAHUIO HOBOI'O IIpaBOCO3HaHUsA B obmiecTBe. IIpunmum mpe-
3yMIIIIU HEBUHOBHOCTU U aKIIEHT Ha ITPOIECCyaJIbHbIE TAPAHTUU CTAJIA BayKHBIMH JIEMEHTAMUI
COBPEMEHHBIX JIEMOKPATUIECKUX IIPABOBBIX CHUCTEM.

Taxum obpazom, «Kapoaunas npescrapiser coOOl BaXKHBIHM MAMSTHUK IPABa CPEJIHEBEKO-
Boit ['epManum, KOTOPBIil ChIrpaJl KJIIOYEBYIO POJIb B PA3BUTHHU YTOJIOBHOTO 3aKOHO/IATE/ILCTBA.
OHa He TOJIbKO CHCTEMaTH3NPOBAJIa CYIIECTBYIONNE HOPMBI, HO U 3aJI02KUJIa OCHOBBI JIJTsT DOJTee
I'YMaHHBIX ITOJIX0JIOB K IIpaBocyauio. HecMoTpss Ha ¢BOM HEJIOCTATKH, 9TOT KOJIEKC CTAJl BarK-
HBIM IIarOM Ha IyTH K (POPMUPOBAHUIO COBPEMEHHOI'O IIPaBOCO3HAHUS U IIPABOBOI CHCTEMBI B
lepmanuu. Uzydenune «Kaposimubry 1m03Bo/IsI€T IVIy02Ke MOHSATD 9BOJIOIUIO IIPABOBBIX HOPM U
WX BJIUFHUE Ha OOITIECTBO B IIEJIOM, a TaKyKe OCO3HATH BaXKHOCTb MCTOPUIECKOIO KOHTEKCTA JIJId
dbopMUPOBaHUSA COBPEMEHHBIX ITPUHITUIIOB IIpaBa.
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