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O/inH U3 caMbIX BBIJIAIOIINXCS HEMEIKUX [TPABOBEIOB, OCHOBOIIOJIOKHUK TEOPUN NWHTEPECOB
Wepwunr, Oyyan cHadaa aJIelIToM UCTOPUYIECKO MIKOJIBI IPaBa, Mo32Ke 0OpYIINBAeTCsd Ha Hee
¢ KpuTukoii. Bo ryiaBy yriia oH cTaBUT peajibHOE OCYIIECTBJICHHUE IIpaBa B KU3HU, €I0 00 bEKTHU-
BU3AIMIO, & He abCTPAKTHOE COJIEPYKAHMIE OT/IE/IbHBIX 3aKOHOB[1].

Taxkoit moyxo/1 K MpaBy HENOCPEJICTBEHHO CBA3aH U ¢ B3MVIgoM VepuHra Ha TOJIKOBaHUe
npasa. OH ompeje/ger TOJKOBAaHNE KaK HU3IIYIO IOPUCIPY/IEHIINIO, KOTOPAs SIBJIAETCS TOJTHKO
crymeHbKoil Ha myTn K Bbicieii|2]. ToakoBanue Juib «pa3’KeBBIBAET» MPABOBON MaTepUal,
JieJlaeT ero MOHSTHBIM, He IPUBHOCS HUYEr0 HOBOT'O, FTOTOBUT €r'0 JJIsl TTOCJIEYIONIETO I0PU -
YeCKOI'0 aHaJIM3a, CHHTE3a U CUCTEeMaTU3allni. B oT/imdnre oT moc/IeTHUX OIepaIuii, caMo «TOJI-
KOBaHHe He eCThb CIIel[MaJIbHO IOpUJIMYecKasd ollepallusd: KaKjas HayKa, HCTOYHUKHU KOTOPOIl -
[MCHMEHHBIE AKTBI, IOJIKHA 3aHATHCS TOJTKOBAHIEM [3].

B apyrom mecre Vepunr Ha mpuMmepe 3 pUMCKOro mpasal4| mokasbiBaer, 4To Heompeie-
JIEHHBIE (POPMYJTUPOBKU 3aKOHA 3aTPYIHSIOT €ro IMpPUMEHEHHe, U Hao00poT 00JierdaiorT Takue,
KOTODBIE COflepzKaT YHCI0 (BO3PACT, JaBHOCTH u 1p.). OH BHAUT 3ajady 3aKOHOJATEIHCTBA
U IOPUCIIPYJICHIIUU B TIEPEBOJIE MOHATHUH, HE MOJJIAIONINXCH IPUMEHEHUIO «C s3blka uaocoda
IpaBa Ha s3bIK 3aKOHOMaTes st u cyabu» [5|. He emorps Ha TO, 9TO TOJKOBaHUE 371eCh HE HA3BI-
BaeTCs, 110 CYTH, Pedb UJIeT UMEHHO O HEM, O €0 POJIK KaK B IIPOIECCE TTPABOIIPUMEHEHUSI, TaK
1 B IIPOIIECCE TIPABOTBOPYECTBA.

Bsrysn Uepunra wa TosikoBanue (HecMOTpsi Ha mepudepriiHoe 3HAY€HNe, KOTOPOe OH eMy
OTBO/IJI)OKA3aJI0 3HAYUTETHHOE BJIUSTHUE HA JIAJILHEHIIIYI0 TEOPUIO TOJTKOBAHUS IPaBa, B 9acT-
HOCTH CO3/IaJI0 YCJIOBUS /I PA3BUTHUS JBUKEHNUs 33 cBOOOHOE PaBo|6].
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