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Enunoobpasubiii Toproeeiit kogeke (nanee - Kogeke, ETK), Brepsbie omyGIMKOBaHHBINA B
1952 romy, dBJIsIeTCS HAMBAXKHEUIITUM JIOCTUZKEHUEM B 00JIaCTH YHUMUKAIIMA TOPTOBOTO IIpaBa
CHIA. Ero ucciieioBanue mpeJictaBisger coboii 0coObIii HHTEpEC B CUJLy OIPOMHOIO BJIMSHUS,
KOTOpPOE OH OKa3aJl Ha Pa3BUTHE KAK aMEPUKAHCKOIO, TAK U MEYK/IYHAPO/IHOI'O TOPI'OBOT'O 3aKO0-
HOJIATE/THCTBA.

[TostHoNEHHBIN aHaIN3 WHCTUTYTOB JoroBopuoro npasa B ETK He mnpejcraBiasgercda Bo3-
MOXKHBIM 0e3 M3ydeHus 0COOEHHOCTEll TPaBOBOM MPUPO/IbI JAHHOTO JOKYMEHTa M NCTOPUU €ro
cozfiannd U npuHsaTusd. VIMeHHO 000CO0IeHHOCTD IMPABOBLIX CUCTEM IITATOB - OCHOBY KOTODBIX
cocrapJistior ob1ee mpaso (common law) u npaso cupasemuBoctu (law of equity) -, a Takxke
OTHeCEHME K UX BEJICHUIO BOIIPOCOB PErYJIHNPOBAHUS TOPIOBBIX (KAK U YaCTHO-IIPABOBBIX B Iie-
JIOM) OTHOIIIEHU{T 06YCIIOBUIIN HEOOXOINMOCTD Pa3pabOTKU eMHOOOPAa3HBIX 3aKOHOB, KOTOPBIE B
MIOCJIEJICTBUY TPUHUMAJIICH 3aKOHOIATETbHBIMI OpraHaMy OT/IeabHBIX mTaToB. ETK, oTHOCICH
K [IPOEKTaM IOJ00HOI0 Pojia, He SBJsgeTcs akToM mpsiMoro jeiictsud. [lo cBoeit cytu, Kogekce -
MOJIE/ILHBIN 3aKOH, U B CYIIIECTBOBAHUN ITOJI0OHBIX AKTOB MPOSB/ISICTCS YHUKAJIHLHOCTD TPABOBO
cucrembl CITA: j1y1g BCTyIIeHNST B CHJIY €r0 HOPMBI JIOJIZKHBI ObIThH IPUHSATHI B KAYECTBE 3aKO0-
Ha BJIACTIMH KOHKDPETHOT'O mraTta. [ 0Bopst 06 ucrtopun co3janns u npuHsatus Kojekca, Helb3st
3a0BbIBATH W O BJIMSHUH COIUAJTHHO-9KOHOMHYECKOTO W TOJUTHYECKOrO (PaKTOPOB Ha padoTy
pazpaborunkos E'TK, Takyke ocraBuBIIMX CBOIT cJief] Ha XapaKTepe 9TOro JOKYMEHTA.

OcHoBHBIE TIeJTN U 33/1a9U JJAHHOTO JTOKyMeHTa orpakenbl B cT. 1-102 ETK: Bo-niepBbIX, 9TO
YIPOIIEHUE, YTOUHEHUE 1 MOJICPHUABAIINS [IPABA, PErYJIUPYIOIIEr0 TOPrOBBIE CIE/IKH; BO-BTOPBIX,
obecriedenne TOCTOSHHOTO PA3BUTHUsI TOPTrOBOM MPAKTUKNA HA OCHOBE ODBITAEB, OOBIKHOBEHUIT 1
COTJIAINIEHN I CTOPOH; B-TPETHhUX, YHUMDUKAIS TOPIOBOrO IIPaBa BceX MTaToOB. Tak:Ke 9Ta cTaThsd
ycTaHaBIUBaeT, YTo KoJleKke /07KeH CBOOOIHO TOTKOBATHCA M MPUMEHSATHCS JJIs JIOCTUZKEHUS
9TUX Teseit u 3aja4d. OHAKO 9TOT IepevdeHb He siBJisgeTcs ucdepibiBaomuM, u K mejsm ETK
MOZKHO OTHECTHU U TO, YTO TOPrOBOE IIPABO JIOJI?KHO ObITH CBOOOTHBIM U HE CJIUIITKOM (hOpMasIn30-
BaHHbIM. OO0 ycrexe Kosekca B IOCTUKEHUN BBIIIEIIEPEINCIEHHBIX TIeJIell CBUIETETbCTBYET TOT
dakT, uro B Tedenue 10 jer ETK cran 3akonoMm Bo Beex mratax, Kpome JIynsnansl, dpeaepasib-
Horo okpyra Konym6us n Buppkunckux ocrpooB. B Jlyusuane, rje 10 cux 1mop JieiicTByer
Koneke Hamnoneona, obumn npunsarer 4 u3z 9 paznenos ETK. Takum obpazom, ETK asisercs
HanOoJIee 3HAYUMbBIM JlocTHKeHneM HarmonaibHoit KoH(bEpEeHIIUN YIIOTHOMOYEHHBIX JIJIsi BbI-
paboTKM €IMHOOOPA3HBIX 3aKOHOB IITATOB, 3aHUMAIOIIEcs pPa3pabOTKON 10/ I0OHBIX aKTOB.

Opoit w3 cambix BaxkHbIX HOpM ETK, B TOM 4mciie m Jijis perympoBaHus JOTOBOPHBIX
OTHOIIEHNT, ABJIAEeTCA 3aKperyienHoe B ¢T. 1-103 cybcumapHoe npuMeHeHre TPUHITUIIOB OOIIETO
[paBa u IpaBa CIPaBETUBOCTU. ITO 1103BOJIgeT KojleKey B34Th IVIABEHCTBO B PETYJIUPOBAHUN
3HAYUTEILHOTO YUC/Ia UHCTUTYTOB JIOTOBOPHOIO IIpaBa, KOTOPbIE Oy/IyT ITPUMEHSATHCS COTJIACHO
ETK, a ne npunImnam IperejeHTHOTO MpaBa. 1eM He MeHee, TOJIOXKeHHS common law u law
of equity He TepsroT cBOEro 3HadeHus, T.K. Ko/eKc He SIBJISIETCS 3aKOHYEHHON Koaudukanmeit
I'pazk/IaHCKOTO IIpaBa, a JINIIb PEryJIupyeT psiJi Hanbojee BayKHBIX WHCTHTYTOB.
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3a cuer B/OYeHN B Hero HOBbIX mojoxkenuii, ETK B cdepe perymupopanust oTaebHBIX
BHJIOB JIOTOBOPOB ITPOJIBUHYJICS TOPa3/I0 JAJIbIIEe OCHOBAHHOI'O HA aHTVIMHCKUX TPAJIUIUAX IIpe-
1eJieHTHOrO 1paBa. O cepbe3HOM IEePEOCMbBICICHIHN TTOHATHUS JJOTOBOPA CBUJIETEILCTBYET OTXOJ
B Kojekce oT aHIIMICKOM KOHIIEIIIUHU, OIpPEJIeIsIionieil JJoroBop Kak IIpaBoBoe obelnaHue, K
HCIIOJTHEHUIO KOTOPOTIO MOXKHO HPUHY/IUTH B CyJeOHOM HOpsijiKe (IIPH 9TOM Oberanue J0JIZKHO
OBITH JJAHO JIUOO B CTPOIO YCTAHOBJICHHOM (popMe, OO B OOMEH Ha BCTPEYHOE YJIOBJIETBOPE-
aue). Tak, B cr. 1-201 ETK CIITA naercst onpejesierne JOropopa Kak MpaBoBOrO 06s3aTe b
CTBa B IIJIOM, BBITEKAIOIIEr0 W3 COrallleHns cTOpoH. Kojekc peryiupyer pasjumdHble TUIThI
JIOTOBOPOB, BKJIIOYasi apeH 1y, (baKTOPUHT, XPaHeHHe U T.II., HO HaubOoJIbIllee BHUMAHUE yJIeJIeHO
JIOTOBOPY KYILTU-TTPOJIazku. /loroBopubie orHomenus, ne perymupytonmecad ETK, OyyT mokpbi-
BaThCst cepoil geficTBus 00IIero mpapa u CIENUATbHBIX 3aKOHOJIATEIBHBIX AKTOB (HAIPUMED,
CIIeJIKU C HEJIBUZKUMOCTBIO WJIH TPY/IOBbIE TIOTOBOPHI).

Tak:ke BBI3BIBAIOT MHTEpeC ITepcieKTuBbl pa3uTnd ETK, BBIHYKIeHHOTO TPUHIMATDH BBI30-
BbI BDEMEHU B YCJIOBUAX BO3PACTAHUS POJINA MEXK/IYHAPOIHOI'O TOPrOBOTO MPaBa M YCJI0KHEHUS
BHYTPUTOCYJIAPCTBEHHBIX TOPTOBBIX oTHOIeHui. B 1esom, nopmbl ETK orpakaior coBpemen-
HbI€ TEHJICHIINN B Pa3BUTHUM 3aKOHO/ATE/IHLCTBA B 00JIACTH TOPTOBOTO IpaBa, HO HE OPUEHTH-
pPOBaHbI Ha YHUMPUKAIUIO ¢ MEXKYHAPOIHBIM TOPrOBBIM TpaBoM. ['0Bops 2Ke 0 criocobHOCTH
ETK mojictponTbest 1101 YCJIOKHAIONIMECS: TOPrOBbIe OTHOIIEHUSA, CTOUT BCIIOMHUTD O ITPOBAJIE
NpUHATH pasjena 2B, kacaromerocst peryanpoBatust KyILIA-TIPOJIasK IPOrPaMMHOI0 obecrie-
YeHus. YKe ceifdac BUJIHO, UTO B chepe JIeKTPOHHON TOPIOB/IM U IPOTPAMMHOTO 00eCIIeIeHUs
OepeT BepxX TEHJIEHIINA MPUHATASA HOBBIX CIEIUATU3UPOBAHHBIX €IMHOOOPA3HBIX 3aKOHOB, a He
pacmupenus ETK CIITA.

Taxum obpasom, ETK CIIIA - yaukaabHOe siBjieHne B chepe yHUPUKAIIME TOPTOBOTO Mpa-
Ba, 3HAYNUTEJILHO YIIPOCTUBIIIEE PErYJIMPOBAHNE JIOTOBOPHBIX U MHBIX CBABAHHBIX C IIPEITPUHU-
MaTeJIbCKOI JIesITeJIbHOCTBIO OTHOIIeHH. Ero mpuHsTHe 3HAUNTEILHO 00JIEIIUI0 3aKII0ICHIE
CJIEJIOK, TIOTAJIAIONIUX B ero chepy peryJmpoBaHus, U OOHOBUJIO MOHSTHE JIOTOBOPA B IIEJIOM,
0CBODOJIMB OT CTaPbIX TPAJIUIMIl IIPEreJeHTHOTO IIpaBa n (popMaIn3Ma IIpH 3aK/roueHnn. Ko-
JIEKC JIO CUX TIOp ABJIAETCH aKTyaJIbHBIM U 9 DEKTUBHO paboTaeT, pe/IcTaB/Isdgs OO0 HHTEpPec-
HEHIN 00bEKT I HcciiefoBannd. B To ke BpeMsi, ero »KU3HeCIoCOOHOCTh B YCJIOBUSAX HOBBIX
BBI3OBOB €Il MOJIJIE;KUT ITPOBEPKE Ha ITPOTHOCTD.
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