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«IIpaBo - MepuJio cripaBeIIMBOCTI», OJTHAKO HA OCHOBHO BOIPOC - KAK MMEHHO MPaBO W3-
MepSeT CIPAaBEJIUBOCTD - HI APUCTOTEIO, HU €ro MOTOMKAaM He yJIaJIoch Haiitu orBer. MeTto-
JIOJIOTUS TIpaBa BOOOIIE M I'PAKIAHCKOTO MpaBa B YACTHOCTU JIO CHUX IOP HE OIPEJe/IHIach C
OCHOBHBIM TIOJIXOJIOM K OIIEHKE CIIPABEJJINBOCTU IPaBoBOil HopMbl. He nipereniyst na abco/or-
HOCTH, TAKUM CIIOCOOOM MOT' ObI CTATH SKOHOMWYECKUN aHaIU3 IIPaBa.

MokHO BBLIEIUTH JIBA OCHOBHBIX B3IV Ha MPUPOJY IKOHOMUYIECKOIO aHAIM3a: KaK Ha
MPOJIYKT aMEPUKAHCKON SKOHOMHYECKON Teopuu, (pumocodpun mparMaTu3Ma U STHIECKON Teo-
pun yaurapusma xxepemu (Mepemun) Benrama [3] uiu kak Ha HayIHbIA METOJ HOPMATUBHOTO
HampasJieHnst (Pe3yIbTaTOM IPUMEHEHUsT KOTOPOTO SIBJISIETCS HE TOJILKO OIEHKA UCCJIEyeMOro
[IpeJIMEeTa, HO U BBIIBUKEHUE [IPE/IIIOJIOXKEHNUTT O BEIOOPE Harbo Iee SKOHOMUIecK b OEeKTUBHOMN
AJIBTEPHATUBHI ).

B ocHOBe 9KOHOMUYECKOT0 aHAIM3a JIEPKUT YOEXKIEHHOCTb B BO3MOXKHOCTH SKOHOMUIECKOTO
OIEHMBAHUS JIIOOOrO SABJIEHUs WU COOBITUSI, YTO BBI3BAJIO (U BBI3BIBAET JIO CUX IOP) OXKECTO-
YeHHble JUCKYCCUM B HAYYHBIX KpPyrax, OCOOEHHO B YaCTH IMPUMEHEHUs JAHHOI'O I0JIX0JIa B
npase [2|. [Ipencrasisiercst, 4T0 SKOHOMUUIECKUIT aHAIM3 MIPABA KaK METOJ HayIHO-HefTpaeH
U MOYKeT MPUMEHSAThCS B IPaXKIAHCKOM IIpaBe IIPU T'OCIOJICTBE JII00OI TPAaBOBOI TeOpUN.

K mpenmyrecrBam mpuMeHeHHUsT JAHHOTO METO/Ia B TParKJIAHCKOM IIPaBe MOYKHO OTHECTH
CO3JIaHNe IPABOBBIX CTUMYJIOB JIJIsl TPaXKIaH COOJII0aTh 3aKOH |1], opuenTupoBanue Ha mpaBo-
BYIO JIMHAMUKY - PEaJU3AIMI0 HOPM I'ParKJAHCKOIO 1IPaBa, Pe3Y/IbTAThl SKOHOMIYECKOTO aHa-
JIm3a MO Obl OBITH MOJIE3HBIMU 3aKOHOJATE/II0 B IIPUHATUN HanboJiee CIpaBeInBoOro (KO-
HOMUYIeCKH 3(D(EKTUBHOIO) 3aKOHA, & CyJaM - B KOPPEKTUPOBKE HOPM, KOTODbIE OKA3aJIiCh
9KOHOMHWIECKN HEOIIPABIAHHBIMI Ha IIPaKTUKe. BoJjiee TOro, SKOHOMUIECKN aHAJIN3 TPaKIaH-
CKOT'O ITpaBa MO3BOJISET OIPEIeINTh SKOHOMUIECKIIT CMBIC/T TTPABOBOI HOPMBI, U, CJIE0BATE b
HO, 0G0CHOBAHHOCTD €e CyIecTBOBaHusl. Hampumep, KOHTpakTHOE (J0rOBOPHOE) TIPABO B 1IE€JIOM
PACIIEHUBAETCS SKOHOMUYECKUM AHAJIN30M KaK CPEJICTBO COKPAIIEHIUS TPAHCAKITHOHHDBIX U3/1ep-
JKEK BBUJLY II€PEPACIIPE/ICTICHIS PUCKOB, & TaKXKe KaK CIoco0 MPeIOTBPAICHIs ONIIOPTYHU3MA
KOHTPAreHTOB.

OCHOBHBIMU HEJIOCTATKAMU SKOHOMUYIECKOTO aHAJN3a [IPABA KAK METOJIA SABJIAIOTCS HEOIpe-
JIeJIEHHOCTH AJICOPUTMa €ro MPUMEHEHNUs], BEPOSITHOCTHBIN XapaKTep U aOCTPAKTHOCTH OIEHOK.
ymaeTcst, 9TO B OCHOBE KPUTEPHEB SKOHOMHUYECKOTO AHAJIN3a MOYKET JIeKaTh PaIMOHAIbLHOE
HOBE/ICHIE, BBIpazkaeMoe, 110 TeOPUH KOHCEKBEHIMaIn3Ma [4|, B OlleHKe SKOHOMHYECKON -
(PEKTUBHOCTU TMPUHSTOTO PEIIeHNsT. IKOHOMUUIECKasT OIEHKA MTOBEJCHUST TTO3BOJIUT Pa3PeNnTh
CTIOYKHBIE ciydan B rpaxkgaHckom mpase. K mpumepy, B Ilocranosienun IIpesumamyma BAC
P® or 18 uronst 2013 r. Ne1399/13 mo memy N A40112862/11-69-982 cy1 npuriest K BBIBOJLY,
YTO HUXKECTOSAIUMU CyJI€OHBIMI WHCTAHIUAMU ObLIN «HEBEPHO OIPeJIeJIeHbl XapaKTep CIOp-
HBIX TPABOOTHOIIEHUHN U IIPAaBOBas MPUPOJIa OCHOBAHUIT 3asBJIEHHOTO TPeOOBaHUS», & UMEHHO
JIOTOBOPHAsI OTBETCTBEHHOCTH ObLIa IOJMeHeHa JeJuKTHON. Vcrer (rocyapcTBeHHOEe yHUTAP-
Hoe npeanpusTue «Iloara Poccun») TpeboBas Bosmerenus yiepba 3a HeHA/IJIEXKAIIEe UCIIOJI-
nerre orBeTankoM (3A0 «TEJI MTK») obsa3arenbcrs 1m0 joroBopy nojapsijia B pasmepe 2 275
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147 py6. [Ipuwuunoii nmojadm UCKOBOTO 3asgBJICHUS CTAJ MOXKADP, BOBHUKIINUI BCJICJICTBUE HAPY-
menus [IpaBu nmoxkapuoit 6e3omacHoctu B PO u cTponTebHBIX HOPM U IIPABUJI, JOIYIIEHHOTO
[IPU MOHTasK€ U IKCILIyaTallud IIeTHOrO OTOILICHUS. DKOHOMUYECKHII aHaIN3 I'ParKIaHCKOIO
1paBa MOXKeT ObITh IIPUMEHEH B JIAHHOM CJIydae I pa3rpaHuYIeHus] BIHIOB I'DayKIaHCKO-IIpa-
BOBOII OTBETCTBEHHOCTH. TaK, HaJMIHE JOrOBOPA C YCJIOBHUEM O IepepacIpe/ie/IeHIH PUCKOB B
O/TOOHBIX CUTYAIUSAX MOT ObI MPEIOTBPATUTH PACXojl Ha cyjaeOHble m3mep:kku. OHaKO, Tak
KaK CyJIeOHOro mporecca n30ekarTh He yJIaj0Ch, TO MPEJICTAB/IAETCH SKOHOMUYIECKHU I1e1eCO00-
Pa3HBIM TPAKTOBATD ITOJ00HYIO CUTYAIIUIO KaK HAPYIIEHHE JJOr0BOPa BBUJLY TOTO, UTO B JAHHOM
cJlydae B3BICKAHUIO TOJJIEZKUT TOJBKO PEAJIbHBIN yiiepd, HO He yIylieHHas Bbiroja (. 1 cr.
400 'K P®), a sro yiydiaer HojoxkKeHne OTBETINKA [IPU CPABHEHUN C CUTYAIIUEN JIeJIMKTHOI
oTBeTCTBEeHHOCTH. Bosiee Toro, cymom momKeH ObITH yareH TOT dakt, aro MYUC ycranoBuia
NPUYMHY BO3HUKHOBEHUS TOYKapa He TOJHLKO B HapyIICHUN MOHTAaXKa, €Y, HO U B HEIPABUIb-
HO# SKCILTyaTalud. DTO JIaeT OCHOBAHUs IOJIAraTh, YTO SKOHOMHUYECKHU 0o0Jjiee MPaBUIbLHBIM
ObLIO OBl TIPOBEJIEHNE HKCIEPTHON OIEHKH 110 BOIIPOCY O TOM, MOTJIO JIM IPOU30TH BO3ropa-
HUe, ecjin Obl MOHTaXKHbIE PADOTHI ObLIN TPOU3Be/IeHbl BepHO. [Ipu mosoxkureibHOM OTBETE HA
JIAHHBI BOIIPOC MPEJICTABJISIETCS, 9TO B MPUINHHO-CICCTBEHHON CBI3U HA CTOPOHE ITPUIHHBI
BBICTYIIAIOT HE TOJBKO JIEHCTBUS TOIPSTINKA, HO U JIESITEIbHOCTD 3aKa39NKa, & OCHOBAHUN JIJTsT
B3BICKAHUS YIIYIIEHHON BBITOJbI C OTBETYUKA HET BBHUJLY TOr'O, YTO JIAHHBIE TIOC/IE/ICTBASA MOTJIN
HACTYIUTH U B OTCYTCTBHE OIMIUOKHU IIPU CTPOUTETHCTBE. DTO MOATBEPK/IAeT U TOT (PAKT, UTO,
110 ODIIIEMY HIPABUILY, JIJIsl JIGIUKTHON OTBETCTBEHHOCTU HEOOXOIUMO HAJIMYNE BUHBI, & B CJIydae
HEBUHOBHOCTHU TOJPSIIINKA IIOKPBIBATH YOBITKI OT «IIpocTosi» «Iloure Poccumy npumnniocs 0w
CaMOCTOSITEJTHHO.

CrpaBeyimBoe pactpejiesienne 6ar TpebyeT Henm30e:KHBIX 3aTpaT U CaMo 10 cebe He BeeT
K crpaseymBocTu [4]. OHaKO 1eIbi0 SIKOHOMUUECKOrO aHAIM3a [IPABa ABJIAETCS YMEHbIIeHNe
[IOTEPD IIPH IIepepacIpeie/IEHII PECYPCOB, B UeM IIPOSIBJISETCS PalliOHAJIBHOCTD JaHHOTO IO/
XO7/[a, TOTOMY SKOHOMUYECKHUN aHaIu3 MOT Obl 3aHATH CBOIO HUIIY CPEIH JIPYTHUX [IPUEMOB U
CIIOCOOOB, M3YYaeMbIX METOJIOJIOTHEHl OTEYECTBEHHOI'O T'PAaKJ/IAHCKOTO IpaBa W IPUMEHIEMbIX
npu oreHuBaHny 3GHEKTUBHOCTH (CIIPABEJINBOCTH) TPABOBOIl HOPMBI U CyI€0HOIO DerleHusl.
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