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[IpaBo Ha cyaeOHYyIO 3aIUTY - 3TO OJHO U3 OCHOBHBIX IIPAB U€JOBEKA U I'DarKJIaHUHA, 3a-
kperutennoe B ¢T.46 Koncrurynun P®. Kaxkomy rapantupyercs cyjiebHasi 3aIluTa €ro 1pas
u cBobos (Koucruryrust Poccmiickoit @enepannu, 1993 r.) [1]. JarHoe IpaBo mMeeT CIOKHYTO
CTPYKTYPY, €ro CJIe/lyeT PACCMaTpUBaTh ¢ yueToM pasbiacuenunit Kouncrurynuonnoro Cymna PO
u ToskoBanuilt EBponeiickoro Cyra 1o nmpasam 4eJi0BeKa OTHOCHTEIBLHO IIPpaBa Ha CIIPABe I IHBOE
cynebHoe pa3zbupare/ibeTBO. AKTYAIbHOCTD MCCIEIOBAHUS JJAHHOTO BOIIPOCA MOTBEPKIACTCS
npoBoguMoii B Poccuiickoit @eneparun cyaebnoit pecdbopmoii. Kpome toro, nmpaso Ha cyaebHYyO
BAIUTY YHUKAJBHO IO CBOEH IOPUANYIECKON MPUPOJie, TAK KaK OHO OJJHOBPEMEHHO SIBJISICTCS
rapaHTHeil 3aIuThl JI000r0 Ipyroro mpasa [2].

[IpaBo na cyaebuyio 3anmTy B TO# WU UHON (POPMYJTMPOBKE 3aKPEILIEHO B AKTaX MEXK Ly Ha-
poauoro npasa: cT. 6 KouBeriun o 3ammure mpas deji0BeKa 1 OCHOBHBIX cB00O, ¢T. 8 Beeobimeii
JIeKJIapaluu pas desoBeka. [Ipu paccMorpennn nceseyemMoro Bolpoca TaKzKe cjeyeT YIuThl-
BaTb, UTO B COOTBETCTBUN ¢ nosiozkeHusimu Peepasbaoro 3akona «O paruduxanun Konsenrun
0 3aIluUTe MpaB YeJ0BeKa U OCHOBHBIX cB0OO u IIporokosioB k meit» mnocranosienus ECIIY,
NpUHUMaeMble B oTHOIeHnn Poccuiickoit Dejiepaliiil, aBIAIOTCA COCTABHON YaCTHIO TPABOBOIA
cucremsl Poccnn [3].

Comep:xanne mpaBa - KOHKPETHBIE TTPABOMOYNS, CBSI3aHHbBIE C BO3MOXKHOCTBIO MOJTb30BATH-
¢ O1aramMu, KOTopble pejiocTapisgeT mpaBo. C cojiepKaTebHON CTOPOHBI B MIUPOKOM CMbBICJIE
IIpaBO Ha CyAeOHYIO 3allUTy IMPEICTaBIsgeT OO0l COBOKYITHOCTD JIBYX COCTABJISIONINX - IIpaBa
Ha obpalleHne B cy/1 3a CyIebGHOil 3aIuToil 1 IpaBa Ha moJiydenue cyaebHoit sanmrsl [4]. IIpaso
Ha CYJEOHYIO 3aIlllUTy MHOT'O3JIEMEHTHO IO CBOEMY cojiepzKanuio. [Ipu paccmoTpenun JanHOTO
BOIIpoca Tesrecoobpasno obparutbest K pernennio ECITY no memy «losmmep nmporus Coemuren-
noro Koposescreay 1975 r. [5]. B mansoM perennn cyji 0603HAUMI, YTO 3aKPeEIJIEHHOE B CT. 6
KonBennuu o 3amure npas 4ejioBeKa ¥ OCHOBHBIX ¢BOOOJ (masee - Esponeiickas Konsenrus)
[IPABO Ha CIIPABEJINBOE CyJIeOHOE Pa3dUpaTe/IbCTBO TEPSIET CMBIC Oe3 obecrevueHus JOCTyIa K
cyny. [IpaBo Ha JOCTYII K TTPABOCY/IUIO HE MCKJIIOYAET BO3MOXKHOCTH JIOCTyTa K cyy. Heoboc-
HOBAHHBIN OTKa3 B mpaBocyun 3amnperied. Pemenne ECIIY, Ge3ycmoBHO, pacimpsaer rpaHuIibl
ct. 6 EBpomneiickoit Konennun.

[Tomumo nocTyna K ITPaBOCYWIO, BK/IIOYas JIOCTYI K CYIAY, IPaBO Ha CYJAeOHYIO 3alluTy
BKJIIOYAET B ce0sI CIIeYIONINE IEMEHThI: HaJTuIue Pa3BUTON Cy/1e0HOI CHCTEMbBI, yCTaHOBIECHHOMN
3aKOHOM, IIPU 00eCIIeYeHIN HE3ABUCUMOCTH CY/Ieil; IIPAaBO Ha PACCMOTPEHHE JIEJIa CYJIOM, CO3/IaH-
HbIM Ha OCHOBaHWU 3aKOHA, IIPABO Ha PAcCMOTPEHNUE Jiejla TEM CYJIOM, K TOJICYHOCTH KOTOPOT'O
OHO OTHOCHUTCs; HEOOXOJIUMOCTH PACCMOTPEHU Jiejia B pa3yMHBIN CPOK; OECIPUCTPACTHOCTD U
HE3aBUCHUMOCTD CyJIa; TJIACHOCTH U MyOJNIHOCTD CyAeOHOr0 pa3dMpaTebcTBa 3a NCKII0UYeHneM
cJlydaeB, IIPe/lyCMOTPEHHBIX 3aKOHOM; CIIPaBEJINBOCTb.

Yro KacaeTcs XapaKTEpUCTUKHU IIpaBa Ha Cy/IeOHYIO 3aIlUTY ¢ TOYKH 3PEHU €ro abCoTIOTHO-
CTH, TO CTOUT CKa3aTh, YTO MHOI'ME IOPUCTHI OMINOOTHO abCOIOTU3UPYIOT MIPaBO Ha CYAeOHYIO
samuTy, onupasch Ha Iloctanosiaenune Koncrurynmonnoro Cyma P® or 3 mazg 1995 r. N 4-
IT |6]. danHoe moctanoB/eHHe He abCOMIOTU3UPYET MPaBO Ha CYJIeOHYIO 3alllUTy, KaK MHOTHE
OIMOOYHO IIPEJIIIOJIaraioT, & Ha3biBaeT abCOIOTHBIM IIPaBO Ha OOpallleHne B Cy, KaK OJIHY W3
COCTABJIAIONINX COJIEPXKAHUS ITpaBa Ha cyaeOnyio 3amuTy. KaxKiplii mMeeT 1mpaBo Ha JIOCTYII K
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cyiy, Ha obOpallienue B CyJ, OJIHAKO Cy/ebHas 3aluTa He MOXKET ObITh rapaHTHPOBaHa KaXKJ10-
My B CHIy 0O0beKTUBHBIX npudnd. Camo 1o cebe obparieHue B CyJ He TapaHTUPYET CyaeOHOM
3AIUTHI, TAK KaK OHa MOXKET ObITh HE Peajm30BaHa, HAIPUMED, BBUJY OTCYTCTBUS HEOOXOIM-
MBIX JIOKA3aTe/IbLCTB WK HECOOTIOICHU JIOCYIe0HOI TTPOIIE /Iy PhI YPEryJINPOBaHUs CIIOPOB U T./I.

Takum obpazom, UCXOJisi U3 MHOI'OJIEMEHTHOI'O COJEPKaHUs IIpaBa Ha CyJIeOHYIO 3alluTy,
cJeIyeT MOHUMATD, 9TO HOpMa, chopmynupoBanHas B cT. 46 Kouncturynun PO, rapantupyer
YHUBEPCAJILHOE U HEOTUYZKJ/IaeMOe IIPaBO Ha JIOCTYI K IIPABOCYJIMIO, BKJIIOYad JOCTYI K CYILY,
HO HE CyJICOHYIO 3allUTYy.

ABTOp TpeIaraeT B KadeCcTBe OJIHOTO M3 HAIIPABJIEHWI MOJIEPHU3AINN CYIe0HOI 3aIUThI B
Poccuiickoit @enepariun mpuBeieHIE 0TEIECTBEHHOI'O 3aKOHOATEIbCTBA U I0PUTMTIECKOI ITpaK-
TUKUA B COOTBETCTBUE C MEXKJIYHAPOHO - ITPABOBBIMU aKTaMU U ITPABOBBIMU MO3UIMAMEI EBpo-
MeficKoro cy/ia Mo ImpaBaM 4dejioBeKa.
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