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XapaKTepHOil 4epToil TPaBoBO#l KyJbTypbl VHINN sABIIETCA NTPUHUKEHHBIH COIMAIBHO-
IIPaBOBOIl cTaTyC YKEHIUH U JleTeil. [Ipramubl aTOrO0 CceyeT nCKaTh B BapHO-KACTOBOM
JIeJIEHUU TPAJUITMOHHOTO UHJIUICKOTO 00IecTBA, KOTOPOE BO MHOI'OM COXPAaHUJIO CBOU Y€~
TBI U B HACTOsAIIEe BpeMs. Bjarogapst TpuHIUIY B3aUMOOOC/Ty)KUBAHUS KACT B CEJIbCKOM
oOruHe, JaHHasd cUcTeMa (PaKTHIECKH MOIJIA CYIIECTBOBATH 3a CUYET CAMOPErY/ISIuu 1
caMoyTpaBJIeHnH, TococTBa pesurun uagynsma (1). TlocrosHrOE cTpemiienne K coxpa-
HEHUIO IIPEeeMCTBEHHOCTU MeK/y ITOKOJICHUSMU U CTPOrO OIIPE/Ie/ICHHOE MECTO B COIIAAIb-
HOIT mepapxuu 00yCJIOBUIA IPE3BBIYANHYIO BaXKHOCTH MHCTUTYTa Opaka M BMECTe C 3TUM
CII0COOCTBOBAJIN TPUHUYKEHHOMY CTATYCy YKeHIMUHbL. [le10 B ToM, 4TO Ha/in4dne B OOIIHUHE
KaCT WJIN MOJKACT C OJIM3KMM PUTYAJbHBIM CTATYCOM OBLIO PEJIKOCTBIO, YTO OCJIOXKHSIO
MOWCK 2KEHWMXa JIJId KEeHIMUHBI. Kak ciie/icTBre - Ype3BblYaiiHoe pacrnpocTpaHeHue JIeT-
ckux OpakoB B VIHIuUM: ceMbU CTPEMUIINCH YCIIETh BBIJIATH YKEHIUHY 3aMyzK, KpOMe TOrO,
OHM TaKzKe BBIIJIAYMBAJIA NPUJIAHOE 3a Hee. B 9TOi cBA3M, KEHIMHA CUUTAIACH JIUIIH
PUJATKOM My?Ka, CMBICJIOM YKU3HU KOTOPOil ObLIO TOIBKO poxkjienue jgereil. [losromy B
MHJ/YCCKOM IIpaBe CYIIEeCTBOBAJIU TaKUE MHCTUTYTHI KaK CaTU U CMEPTh U3-3a IIPUJIAHOIO.

B stioxy kostormasnbaoit nann npuHUMAIOTCS HEKOTOPBIE aKThl, HAIIPABJICHHBIE HA 3AIIIU-
Ty KeHIuH u Jiereil. [lepBbIM aKTOM CTaI0 MMOCTAHOBJIEHUE O 3aIpeTe catu B 1828 roy.
Bormm npuHATH 3aKOHBI O TTOBTOPOHOM Opake U COOCTBEHHOCTU MHJTYCCKUX YKEHIUH, O 3a-
pere JeTckux 6pakoB B 1925 roxy. Ho orcyTerBue rapanTHil HX NCHIOJTHEHUST 00y CJIOBIIN
He3(DDEKTUBHOCTD JIAHHBIX HOPM (2).

Tem me MeHee JjIsI COBPEMEHHON HpaBoBOil cucTeMbl VHIME OIPOMHYIO POJIb ChIFpaJia
KoAupUKaIysa OOIENHIUIACKOrO IpaBa B KOJIOHUAJbHBIN IIE€PHUOJ, OCYIIEeCTBICHHAs AH-
[JIMHCKAME TIPABOBEJAMU U YMHOBHUKAMU. TaK, OCHOBHBIE HCTOYHUKN COBPEMEHHOTO yTO-
JIOBHOT'O IIpaBa ObLIM co37aHbl emle B XIX Beke: YrosoBublit Kogeke 1860 roma, 3akoH o
JlokazaTresibeTBax 1872, Yromosuo-mporeccyasibubiit Komeke 1861 rojia jieiictBoBas 6oJiee
cra jer (10 1973 roga).

BamMeTnM, YTO METPOIOJINs co3aa/1a Y ToI0BHbIN Koeke 11 cBoeit KOJIOHNN, B TO BpeMst
KaK B caMoil BesmmkoOpuTaHuy 10 HACTOAIIETO BPEMEHH HET €IHHOIO yTOJOBHOTO 3aKO-
Ha. llpuunnbl co3manusa Takoro kojiekca i MHaum ObLIM JOBOJBLHO YTHJIMTAPHBIMU,
HEOOXOIUMO OBLTIO 00ECIeYNTh HAJICYKHOE yIPABJICHUE U IMOPSJIOK HA TaKOil OOITUPHOI
tepputopuu. [Ipu mogroroBke mpoekTa aHrImYane Opasn 3a OCHOBY, pexk e Bcero, Pan-
my3ckuit Yroiosubiit Kogeke 1810 roya. Takum oopaszom, ¥ K Unpaun mpeacrasiser coboit
YHUKAJIBHBIA UCTOYHUK IIPaBa, KOTOPBIH COJMEPKUT B cebe YepThl KAK AHIJIO-CAKCOHCKOM
[IPABOBOI CEMbU, TaK M KOHTUHEHTAJLHON, M, KOHEYHO Ke, TPAJIUIUOHHON WHIYyCCKOM.
Komekce neitcryer yrke 6osiee 150 jieT 1 3a 9T0 BpeMsl IpeTepIies HEMHOTO u3MeHeHuit (3)

Opnako npumensTb ¥ K VHIuN A0BOJIBHO CJIOKHO. DTO MOXKHO HAIVISIIHO IIPOCJIEIUTH
Ha IPECTYIJIEHUSIX MpoTuB keHmuH u jereil. B Kojekce ner crenmaibHoro pasjena o
MOJIOOHBIX JICATHUAX, CTATbU PACIIPE/ICJICHBI 110 Pa3HbIM pa3jeaM. BoJIbIIHCTBO cTaTeit
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pacriosioxkero B [maBe 16 "O mpectymerusx mpoTtus dejgoBedeckoro tema'. B mepBoix
pelakIusax ObLIN HPeyCMOTPEHBI Creytommue Jestuus: 1) usnacmioBanue (ct. 375); 2)
HOXUIEHNE JKeHIH 1 Jjereil (cr. 359-374); 3) yrposa mpecTynHbIM HACUIMEM U pPe-
CTYITHOE HACWJINE OTHOCUTEIHHO YKEHIIMHBI ¢ HAMEPEHHEM OCKOPOUTH €e CKPOMHOCTH (CT.
354); 4) HpoU3BOJCTBO BBIKUJIBIIIA, , IPUYIUHEHIE BPE/Ia HEPOIUBIITIMCs, HOBOPOZK JICHHBIM
nersim (cr. 312-319); 5) npecrymienus: nporus 6paka (riasa 20); 6) ockopOieHne CKpoM-
HocTH »keHIUHBL (cT. 509). B 1986 rojmy n1o6aBuiinch HOBbIE TIPECTYILIEHHSI - CMEPTh U3-3a
npuyanoro (cr. 304B) u xkecrokoe obpaiiieHne co CTOPOHBI My?Ka UJIU €r0 POJICTBEHHUKOB

(raBa 20A) (4).

6) CaMbIM PacIpPOCTPAHEHHBIM MPECTYIIEHHEM MPOTHUB KeHIuH B VIHann sBsieTcs u3Ha-
cunoBanue (5). Hopmbr 06 srom jiesHun pedpopMupoBajuch JBa pasza: B 1983 rogy u B
2013 romy. IIpumedaresbHo, 9TO NPpUYIUHON pedbopM ObLIN PE30HAHCHBIE JIEJIa, BHI3BAB-
e Cepbe3HbIil OOIECTBEHHBI pe3oHaHc. [raBHoi 1pob/ieMoii TpaBoIpUMeHHUTE el Obl-
Jla HESCHOCTH MHOTUX (POPMYJINPOBOK B CTaThsaxX. Hampumep, ObLIIO HE MOHATHO: CINTATH
JI1 M3HACUJIOBAHUEM HACUJILCTBEHHDIE JIENCTBUS CEKCYAJIHHOIO XapaKTepa, He CBA3AHHbIE
€ BO3MOYKHOCTBIO 3a4uaTus. [lo00HbIe jielicTBUS YacTO KBAJINMUIIMPOBAJIHN 110 CTaThe 354,
YTO KPUTUKOBAJIOCH MHOTUMHM IOPUCTAMU, TAK KaK 10 TAXKECTH JICTHUS HE COTOCTABUMBI.
B 1983 romy, rimaBubiM 0b6pazoM, guddepeHnupyeTcs OTBETCTBEHHOCTD 3a MPECTYILICHUE
(GoJtee TsZKKME HAKa3aHUsl TIOJATAIOTCS JIOJKHOCTHBIM JuiiaM). B 2013 roxy mpusnaku
MPECTYIJIEHUS JIETATU3UPYIOTCs, Tellepb M3HACUIOBAHUEM, TIOMIMO MOJIOBOTO aKTa, CHUM-
TAIOTCS TAKXKe U WHbIE JIECTBUE CEeKCyabHOro xapakrepa. OcobObIM MHCTUTYTOM B yIO-
JioBHOM TipaBe Nuannu sBisierca "usnamioBanue B 6pake". [lepBoHavuaIbHO OH COCTOSIT B
YCTAHOBJICHUU 3allpeTa Ha MOJIOBbIE KOHTAKTBI ¢ MAJIOJIETHEN YKEHOM, OJITHAKO COBPEMEHHAS
JIOKTPUHA IPU3HAET TaKKe U 3allUIaeT U COBEPIIEeHHOIeTHUX YKeH (MHBIMU CJIOBAMU, HET
npesyMinuu "MOCTOSAHHOTO coryiacus', ecin 3aK/II0ueH OpakK).

7) B 2013 roy mocie cephesnoii pecdbopMbl mpakTudeckn Beex crareii YK kacareabHO mpe-
CTYIUIEHU} TIPOTUB YKEHIIUH MOSBUJINCH HOBble KPUMUHAJN3UPOBAHHBIE JestHUs: 1) J0-
moraresibeTBa (cr. 354A), 2) Byaiiepusm (ct. 354C) - cTpacTh K HOJIVIS/IBIBAHUIO, 3)
npecieaoBanne keummubl (cr 354D). Ilociaenume 1Ba coctaBa SIBISIFOTCS HOBBIMHU JIJISI
YTOJIOBHOTO IIpaBa M BCTPEUAIOTCS TOKa He BO MHOTHX cTpaHax (6).
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